HTS Mock Trial Workshop: Building a Team Strategy
In today’s mock trial workshop the Crown and defence teams will develop their overall trial strategy, and then start building their opening statements, lines of questioning, and closing arguments.

Trial Strategy

A team’s strategy flows from several factual points which support three or four strategy objectives, which ultimately serve to support one major verdict objective. 
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At the bottom line, a trial team must work towards establishing a list of facts that will support the strategy objectives that will ultimately support their verdict objective. 
This list of facts must be outlined in the opening statement, established through witness testimony at trial, and then emphasized in the closing argument. Therefore, your “list of facts” and their respective strategy objectives is essentially your team’s strategy.
Having said that, a list of facts is only effective if the trier of fact is made to appreciate their significance. Thus, the opening statement and the closing argument must establish the relevance of these facts to the overall argument hat is being presented. A judge could very well listen to the testimony of a realtor about the market value of a hotel, and never understand the significance of this testimony. The lawyer can never assume that the trier of fact will “connect all the dots” on his/her own.  

A unique challenge in a mock trial is that all of the facts and objectives must be established within a limited amount of time. (See timing on next page.)
HTS Mock Trial – Timed Format
1a. Call to order

1b. Reading of the charge

1c. Entering the plea [Total time: 1 minute]
2. Opening statement by Crown Prosecutor [4 minutes]
3a. Examination of first Crown witness


i) Direct questioning (Crown Prosecution) [5 minutes]

ii) Cross examination (Defence Counsel) [5 minutes]
3b. Examination of second Crown witness


i) Direct questioning (Crown Prosecution) [5 minutes]


ii) Cross examination (Defence Counsel) [5 minutes]

4. Opening Statement by Defence Counsel [4 minutes]
5a. Examination of first Defence witness


i) Direct questioning (Defence Counsel) [5 minutes]


ii) Cross examination (Crown Prosecution) [5 minutes]

5b. Examination of second Defence witness


i) Direct questioning (Defence Counsel) [5 minutes]


ii) Cross examination (Crown Prosecution) [5 minutes]

6a. Crown’s closing argument [5 minutes]
6b. Defence’s closing argument [5 minutes]

7. Judge retires to determine verdict [5 minutes]
8. Delivery of the verdict [1 minute]
9. Law Society’s summation of the team performances [10 minutes]
Total Time: 80 minutes
Unique Challenges in a Mock Trial
Student often find it difficult:

· to decide which are the most important points required to prove their side of the case and to then make ensure that such proof is presented;
· to clearly indicate what they intend to prove in their opening statement;

· to argue effectively in their closing argument that the evidence presented has proven their case;

· to follow the formality of the court, ex. standing up when the judge enters; addressing the judge as ‘Your Honour’; addressing opposing counsel as “my friend.”
· to phrase questions on direct examination in order for them not to be leading (carefully review the rules of evidence and watch for this type of questioning in practice sessions);

· not to ask so many questions in cross-examination that key points become lost in the shuffle.
· to know when to stop talking. When a witness has stated something that compromises his case (i.e. presents contradictory testimony, or presents facts that might discredit his testimony), student lawyers often want to get the witness to openly acknowledge that his testimony has compromised his case. Remember: Witnesses will rarely break down and confess on the stand, and they will rarely concede that they have in any way contradicted or discredited themselves. Lawyers do not need to state in their closing arguments: “Gee whiz your honour, even the other team’s witness admitted my point!” Therefore, if a witness does make a statement that is quite helpful to your case, just move on to the next question, or thank the witness and sit down. Remember, the witness’ testimony is on record, and can be used as compelling evidence within a closing argument - even if the witness never realized that his statement was in any way damaging to his case.

· to think quickly on their feet when a witness gives an unexpected answer, when a lawyer asks unexpected questions, or when a judge makes an unexpected ruling; 
· to restrain oneself from breaking from the reality of the mock trial by pointing out to the judge that an opponent is deviating from the fact sheet. The judge is aware of this and you only harm your side by feeling compelled to point it out.

Opening Statements
The opening statement serves a purpose that is very similar to the introduction of an essay. In the opening statement the attorney prepares the trier of fact for the evidence that he/she will hear at trial. The attorney must also clearly relate this evidence to the finding (guilty, or not guilty) that he/she wants the trier of fact to reach at the conclusion of the trial. 
Generally speaking, it is a wise idea to build a case on three or four points that can be proven with the available evidence. 

An opening statement is not a forum to make passionate speeches regarding society’s desperate need for justice, our sacred way of life, or the fate of human kind. Rather, it is very pragmatic, well-organized, highly understandable list of facts that can be established with the available evidence. (Note: This list of facts must be outlined in your opening statement, established through witness testimony at trial, and then emphasized in the closing argument. Therefore, your “list of facts” is essentially your team’s strategy.)
Acid Test: you should be able to begin most sentences in an opening statement with either “The evidence will show…” or “You will hear testimony indicating…” 
Remember, an opening statement is a list of promises that must be fulfilled at trial. If you are not 100% certain that you can present evidence to support a given fact, then you cannot discuss it in the opening statement. For this reason, it is not wise to speculate about what the opposition will argue in their case.
Examination in Chief (aka: Direct Questioning)
During the examination in chief a lawyer will question his/her own witness (i.e. a witness who is presenting evidence supportive of the lawyer’s case). Thus, if a witness is called to the stand by a given lawyer, then that lawyer is performing “a direct” or “an examination in chief.”

Obviously, the purpose of this examination is to provide evidence in support of the lawyer’s case. Although the witness will be inclined to cooperate with the lawyer during questioning, the lawyer’s job is still somewhat challenging because the lawyer cannot ask “leading” questions. 
Leading questions: Lawyers must allow their witnesses to tell their own story; they must not lead their witnesses through the story. Both Crown and defence lawyers must follow this same rule when questioning their own witnesses.

If the question itself contains the answer, then it is a leading question. This is why a leading question can always be answered with a yes or no. Having said that, not all leading questions are objectionable. They are only objectionable: i) if the trier of fact learns of new information through the attorney’s question instead of the witness’ answer, or ii) if the lawyer’s question serves to coach the witness towards a particular answer. 

Acid Test: If the answer can be copied and pasted from the question, then it is leading. (ie. Question: Do you normally wear work clothes to night clubs? Answer: Yes, I normally wear work clothes to night clubs.)

Tip: During questioning, you want to be sure that the judge has time to catch all of the facts that you are bringing out of the witness, so pace your questioning so as to allow the judge time to write everything down. Also, don’t bother asking anything that isn’t relevant to the case. 

Cross Examination
During cross-examination, a witness is questioned by the opposing attorney (the attorney who did not call her/him as a witness). This happens immediately after the examination-in-chief. The purpose of cross-examination is to suggest other possible interpretations of the witness’ evidence, or to discredit the witness altogether. Thus, during cross-examination, questions need not be relevant to the case itself, as they may serve solely to establish the credibility (or lack thereof) of the witness.

As opposed to direct examination, where the lawyer needs to refrain from directing his/her witness, in cross-examination the lawyer wants to control the witness’ answers as much as possible. For this reason, during cross examination the lawyer should almost exclusively ask leading questions. Thus, the witness’ should almost always be restricted to providing “yes” or “no” answers.

Tip: During cross-examination, the lawyer wants the trier of fact’s attention to be on the questions, not the answers. Some lawyers will actually ask to stand close to the witness during cross examination because they want the trier of fact to look at the attorney, as opposed to the witness. 
Notes: You cannot interrupt an answer.
Advice: It is especially important to control a witness during a cross-examination. A witness may see where a lawyer is going with a given line of questioning, and attempt to answer a slightly different question. Some witnesses might even turn the tables on the attorney and start asking the attorney questions. At other times, a witness might take the opportunity to make a speech in front of the trier of fact. In all of these cases the attorney must control the witness by cutting the witness off immediately, and saying something like: “You’re not answering the question that I asked you” or “For today, I’ll be the one asking the questions” or “I’ll respectfully ask you to please just answer the question that I asked you.” Remember, you cannot object to a witness’ statement – you can only object to the questions asked of witnesses. Therefore, if a witness isn’t going where you want him/her to go, it is up to you to get the witness back on track – the judge won’t necessarily bail you out.  

Closing Arguments

The closing argument serves a purpose that is very similar to the conclusion of an essay. In the closing argument the attorney reminds the trier of fact of all the evidence that he/she heard at trial. The attorney then clearly relates all of this evidence to the verdict (a finding of guilty or not guilty) that he/she wants the trier of fact to reach. 

Generally speaking, it is a wise idea to emphasize three or four points that have been proven with the available evidence. 

Although a closing argument is not necessarily a forum to pontificate about society’s desperate need for justice, or the fate of human kind, one does have a little more latitude to employ a certain degree of passion in a closing argument. A slight amount of discussion regarding the importance of the precedent, or how society might benefit from the appropriate ruling, etc., can be discussed near the end of the closing argument.  However, for the most part, the closing argument is still a very pragmatic, well-organized, highly understandable list of facts that have been established at trial. (Note: This list of facts should have been outlined in your opening statement, established through witness testimony at trial, and then emphasized in the closing argument. Therefore, your “list of facts” is essentially your team’s strategy.)

Acid Test: you should be able to begin most sentences in an opening statement with either “The evidence has shown…” or “You have heard testimony indicating…” 

Remember, a closing argument is mostly a list of facts that have been established through the evidence at trial. Even though the other party may have presented evidence contradictory to your own, you still have the right to emphasize the facts that support your case. In the end, it is the trier of fact who must decide which evidence he/she will believe or give more weight. 
The major advantage of the closing argument is that it has the benefit of referring to all of the facts that were actually brought out at trial. (As the expression goes: “Hindsight is 20/20.”) Thus, a quality closing argument is not 100% scripted before the trial even starts. A good closing argument should incorporate specific quotes from various witnesses, and utilize any new or unexpected beneficial points that were raised at trial. 
Tip: A closing argument should be structured in terms of its major objectives, but should also include a certain number of blanks that can be filled in as the trial progresses. In other words, proving that the bouncer expected trouble that night might be a major objective to achieve at trial. While we can hope and plan for certain statements to be made during the testimony at trial, the precise statements that witnesses will provide – especially witnesses for the other team, cannot be predicted. Thus, all objectives that are part of a team’s strategy should be supported by quotes that are actually obtained during the trial, such as the bouncer stating: “Hey, I’m paid to be prepared for trouble, and I definitely earned my pay that night.” 
